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	COMPLAINT FOR DECEPTIVE TRADE PRACTICES, FRAUD, 

AND COMMON LAW ACTION FOR MONEYS HAD AND RECEIVED



Plaintiffs Karen Dudnikov (“Dudnikov”) and Michael Meadors (“Meadors”), through counsel, Ed Hartshorn, allege as follows:

General Allegations

1. This Court has subject matter jurisdiction over this action pursuant to C.R.S. 13-1-124(1)(a) as the Defendant Scheib owns and operates businesses located in Colorado which conduct business in the State of Colorado; Venue is proper because all or a substantial part of the events or omissions giving rise the Complaint occurred and in Park County, Colorado. 

2. Plaintiffs reside at 3463 Maskoke Trail, Hartsel, CO 80449. Their home is run entirely on solar and wind energy with a back-up propane generator. 

3. Upon information and belief, Curtis Scheib is the President and CEO of Solarado Energy, LLC, and Eco Depot USA, LLC, and is the sole owner of both entities.  Scheib appears to be the only full-time employee of both entities.

4. Solarado Energy, LLC and Eco Depot USA, LLC are Colorado Limited Liability Companies which were at the time of the matters complained of delinquent entities with the Secretary of State. Both entites list Curtis Scheib as Registered Agent, with a registration address of 12895 CR 251A, Salida, CO 81201.

5. Scheib, Solarado, and Eco Depot are collectively referred to as the “Defendant” as their actions are tightly intertwined.  

6. Beginning in March 2014, Plaintiffs began using Defendant to upgrade their solar and wind electrical system from a 24-volt to a 48-volt system. The work included replacing the 24-volt electronics with 48-volt electronics, installing an additional solar array and rewiring the solar arrays. In April 2015, Plaintiffs inquired about an estimate to replace the existing battery bank with new batteries. 

7. An affidavit of Mike McMaster (“McMaster Affidavit”) is attached as Exhibit 1.  Mike McMaster is the manager of the battery company in Colorado Springs, Colorado, from which Scheib ordered the Rolls batteries. References are made to his statements by paragraph numbers. The attachments referenced in the affidavit are included as pages 4-9 of Exhibit 1.
8. On April 16, 2015 Scheib emailed Plaintiffs an estimate for new Rolls batteries and installation. 

The estimate included a line item, “The core costs are running around $27.00 per battery”. (See Exhibit 5.)  Under usage and trade, core costs, or core rebates, are applied as a reduction in price as they are the salvage value of the old batteries being traded in. 
9. Scheib contacted the battery company about the availability of the batteries (See McMaster Affidavit ¶2).  Plaintiffs opted for the Rolls S-1660 batteries because they had a larger amp-hour load rating than the Rolls S-1450 batteries. Scheib was informed of this decision and he emailed to Plaintiffs a contract for the Rolls S-1660 batteries under the company name Solarado Energy.  (See Exhibit 6.)

10. Plaintiff Dudnikov asked Scheib about the core rebate not being listed on the offered contract. His response was that the battery company would be sending the check directly to Plaintiffs, also stating that the amount could vary day-to-day, as it was based upon the weight of the battery. He would not know the exact amount of the core rebate until after the battery company processed the batteries, but that the estimate of $27.00 was close to the present salvage price per battery.  (See McMaster Affidavit ¶6).  

11. The old batteries belonged to the Plaintiffs. At no time did the Plaintiffs relinquish their right to the battery core rebate. On or about February 20, 2014, Scheib picked up four batteries for an earlier install for the Plaintiffs. The battery receipt clearly states a “Spent battery credit-core” of $33.75 for each battery. (see Exhibit 2)  Plaintiffs expected the core rebate for their old batteries. Auto part stores, Wal-Mart, and every other dealership gives core rebates for spent batteries. It is a widely-known and standard practice.   Industrial Battery acknowledged in an email prior to the pickup that the estimated battery core rebate was $33.75 for each battery. 
12. The plaintiffs immediately returned a signed contract to Scheib with a check for the requested deposit amount. Scheib acknowledged receipt of the check via email on April 30, 2015.  When Scheib was contacted by the battery company about the Rolls S-1660 batteries, he was told the batteries had been taken by an earlier customer. (See McMaster Affidavit ¶3). Scheib had waited too long to reserve the Rolls S-1660 batteries, and all the battery company had available were the Rolls S-1450 batteries. The wait time for his order would be an additional 6 to 8 weeks (See McMaster Affidavit ¶3). Without contacting Plaintiffs, Scheib authorized the battery company to ship the lesser batteries.  Not only did Scheib have actual knowledge that the wrong batteries were to be delivered, he was complicit in the deception. 

13. Scheib never mentioned the battery switch to the Plaintiffs. The lesser batteries, the Rolls S-1450 batteries, were collectively $960.00 less expensive than the Rolls S-1660 batteries. If the Plaintiffs had agreed to the switch, (and they were totally unaware of the substitution), the Plaintiffs would have demanded a corrected contract showing the lesser amount. There was no meeting of the minds, because there was no discussion about switching the batteries.  

14. Friday, June 19, 2015, Scheib and his helper arrived at Plaintiffs’ residence to install the new batteries. They removed the old batteries, placing four of the old batteries in the back of Scheib’s truck, and setting the other twenty aside for the battery company to take back with them.

15. When the truck arrived, Scheib was handed the delivery manifest. He approved of the delivery and they unloaded the twenty-four batteries (See McMaster Affidavit ¶4). A copy of the delivery manifest is page 5 of Exhibit 1. The delivery manifest plainly states the battery type to be Rolls S-1450. 

16. It was at this point that Plaintiff Meadors noticed the battery type numbers on the batteries. The model numbers did not look right to him. He went into the residence and got the Plaintiff’s copy of the contract. The contract plainly stated twenty-four Rolls S-1660 batteries, not the Rolls S-1450 batteries that were unloaded. 

17. Plaintiff Meadors immediately informed Scheib that the batteries were not the model number ordered. Scheib feigned calling the battery company while the old batteries were being placed on a pallet for return. (See McMaster Affidavit ¶4).  Scheib deliberately and falsely represented to Plaintiffs that he had called the battery company.

18. Plaintiff Meadors went into the residence to inform his wife, Plaintiff Dudnikov, that it did not look good for the battery replacement to be done that day. Someone had delivered the wrong batteries. 

19. Scheib waited until the truck had departed with the old batteries before entering the residence to discuss the problem with the plaintiffs. Scheib claimed that the battery company had ordered and shipped the wrong batteries, and that it was not his fault. Scheib deliberately and falsely represented to Plaintiffs that the battery company had made the error. 

20. When Plaintiffs inquired about re-installing the old batteries and waiting for the correct batteries, Scheib stated that the truck had already left and that there was no way to get the old batteries back that evening. He claimed that most likely the old batteries could not be brought back until the following week. Scheib asserted that the Plaintiffs would be without power for a number of days, unless they accepted the lesser batteries. Scheib deliberately and falsely represented to Plaintiffs that the battery company could not, would not, return the old batteries until the following week, thereby forcing the Plaintiffs to accept delivery of the other batteries. 

21. Plaintiffs were unaware that the battery shipment was not a mistake, as alleged by Scheib. Scheib was effectively giving Plaintiffs no option concerning the batteries. The prospect of no power for days placed Plaintiffs under pressure to accept batteries which they had not agreed to purchase. Plaintiffs were left with a choice between two “evils”: either go without electrical power for five days or more, or, accept delivery of batteries they did not order.  

22. Plaintiffs felt they had no choice but to accept the Rolls S-1450 batteries. The nearest power line is some ten miles away and they had no alternative source of electrical power.  No power would have meant no lights, all food in the refrigerator and freezer would go bad, no telephone, internet or satellite TV, no water, etc.  Additionally Plaintiff Meadors requires oxygen at night and the oxygen generator is powered by electricity.
23. During installation, a terminal on one battery broke off. Scheib informed Plaintiffs that the terminal was defective and covered under warranty and that a replacement was being shipped as they spoke. (See McMaster Affidavit ¶4).
24. Scheib told Plaintiffs the replacement battery was a “loaner” until a matching battery was received, at which time Scheib said he would replace the “loaner” with a matching battery, completing the installation.  (See McMaster Affidavit ¶4). 
25. At the conclusion of the install that Friday, Plaintiffs paid Scheib in cash for the contract amount minus the $960.00 difference in price.  Scheib signed their copy of the contract but Scheib never sent an adjusted invoice as requested showing the correct amounts.

26. On July 6, 2015, Scheib picked up the replacement battery that had been ordered to replace the “loaner” battery. Contrary to his verbal promise to the Plaintiffs, Scheib never attempted to replace the “loaner” battery with the replacement battery of the same type and amperage. (See McMaster Affidavit ¶5). Mike McMaster was also under the impression that the replacement battery would be swapped-out for the “loaner” battery. (See McMaster Affidavit ¶5). This discrepancy leaves the Plaintiffs’ battery bank with non-uniform batteries. “Having a battery system of different capacity can affect the rate of charge on the whole system”. (See McMaster Affidavit ¶5).    
27. On July 29, 2015, Plaintiffs inquired about the core rebate that they had not received. Scheib said he would look into it.  What Scheib did not say was that the battery company weighed the batteries and generated a check #015842, for $560.25, to Eco Depot, the same day the old batteries were received at their location in Colorado Springs. Copies of the core rebate Memo and core rebate payment check are attached as pages 6 and 7 of Exhibit 1.
28. Having received no information concerning the battery core rebate, on August 22, 2015, Plaintiffs inquired again. Scheib left a message on the Plaintiffs’ answering machine stating the battery company has messed up and that Plaintiffs should let him know what they wanted. A transcript of the message is attached as Exhibit 3.  Plaintiffs responded that Defendant should send a check.

29. In September 2015, Scheib terminated all discussion about the core rebate, stating it was not in the contract. 

30. On or about February 20, 2014, Scheib picked up four batteries for an earlier install for the Plaintiffs. The battery receipt clearly states a “Spent battery credit-core” of $33.00 for each battery. (see attached Exhibit #2). Scheib and Plaintiffs were well aware of the rebate practice. 

31. When contacted about the missing core rebate some five weeks later, Scheib went into a delaying tactic, pretending not to know why Plaintiffs had not received the core rebate. This charade went on from July 29, 1015 until September 25, 2015, when Scheib apparently tired of being questioned. (see Exhibit #4, emails about core rebate).

FIRST CLAIM FOR RELIEF

Colorado Consumer Protection Act (CCPA)

C.R.S. 6-1-101 et al, Deceptive Trade Practices
32. Plaintiffs incorporate by reference as if fully rewritten herein all of the foregoing allegations and paragraphs in this Complaint.

33. Defendant Scheib engaged in a deceptive trade practice, e.g., he did “advertise” per C.R.S. 6-1-102(1), a price and availability a “property”, per C.R.S. 6-1-102(8), consisting of Rolls S-1660 batteries, via an email estimate, “for sale”, per C.R.S. 6-1-102(10), to the Plaintiffs, and did not provide advertised merchandise. 

34. Defendant Scheib engaged in a deceptive trade practice per C.R.S. 6-1-105 (1)(b), C.R.S. 6-1-105 (1)(c), C.R.S. 6-1-105 (1)(e)  and C.R.S. 6-1-105 (1)(g) when he “knowingly made a false representation as to the source, sponsorship, approval, or certification of goods, services, or property”, when he knowingly and willfully presented the wrong batteries for installation. 

35. Defendant did engage in "bait and switch" advertising per C.R.S. 6-1-105 (1)(n)(VI) and C.R.S. 6-1-105 (3), whereas he switched to the lesser goods after accepting a deposit.

36. These deceptive acts occurred in the course of Defendant's business, vocation, or occupation.
37. Plaintiffs have suffered an injury as a result of the deceptive trade practices of the Defendants. 

38. Knowing that the batteries ordered, twenty-four Rolls S-1660 batteries, were not immediately available, Scheib initiated a delayed “bait and switch” technique by withholding that information from the Plaintiffs. He knowingly, and willfully, through his intentional silence, violated C.R.S. 6-1-105(1)(b), C.R.S. 6-1-105(1)(e), C.R.S. 6-1-105(1)(g), and C.R.S. 6-1-105(1)(n),    

39. Upon delivery of the substituted batteries, Defendant Scheib did willfully and knowingly attempt delivery and installation of said batteries in violation of C.R.S. 6-1-105(1)(g), as represented by his deliberate silence, because he knew the batteries were not the model ordered by Plaintiffs but rather were the batteries ordered by him in violation of the contract.   

40. It was apparent from his deception and deliberate silence that it was Scheib’s intention to collect the balance due based upon the greater value of the contract rather than the actual value of the goods delivered and installed. 

SECOND CLAIM FOR RELIEF

Uniform Commercial Code

Fraud C.R.S 4-2-201
41. Plaintiffs incorporate by reference as if fully rewritten herein all of the foregoing allegations and paragraphs in this Complaint.

42. In April 2015, the Plaintiffs and the Defendant willingly entered into a contract that called for the Defendant to acquire and install twenty-four Rolls S-1660 batteries, including the labor and hardware needed. Plaintiffs paid the required down payment of about 50%. 
43. While the contract included both the performance of services and the sale of goods, its primary purpose was the rendition of services, the sale  being a part of the services. 
44. Well prior to the delivery and installation, Defendant was informed by the battery company that the Rolls S-1660 batteries were not available, and that it would take months to fulfill the order. 

45. Defendant made a willful decision to deliver the lesser batteries to the Plaintiffs without informing the Plaintiffs. 
46. On the day of delivery and installation, Defendant willfully and deliberately did not inform Plaintiffs of the product switch. After being confronted, defendant attempted to blame the battery company for the “mistake”. 

47. Defendant’s obvious intention was to collect the greater monetary difference of $960.00 between the product models.

48. Defendant: 

(A) did make a false statement of material fact by withholding information about the product model switch;

(B) did have prior knowledge of the product model switch, as Defendant expressly authorized the switch;

(C) did intend to defraud Plaintiffs to collect the higher monetary amount by such intentional silence;

(D) did deceive Plaintiffs who were relying on the previous dealings with Defendant and the honesty and professionalism of the Defendant;

(E) did injure Plaintiffs by supplying and installing batteries of a lesser quality, life-span and power than the Plaintiffs desired and had ordered;

THIRD CLAIM FOR RELIEF

Common Law Action for Moneys Had and Received

49. Plaintiffs incorporate by reference as if fully rewritten herein all of the foregoing allegations and paragraphs in this Complaint.

50. The original cost estimate from Scheib included a line item, “The core costs are running around 27.00 per battery.” Under usage and trade, core costs, or core rebates, are applied as a reduction in price, as they are the salvage value of the old batteries being traded in. This rebate typically belongs to the owner of the batteries. There is a "regularity of observance" of this practice throughout the United States. 
51. Plaintiff Dudnikov asked Scheib about the core rebate not being listed on the offered contract. His response was that the battery company would be sending the check directly to Plaintiffs, also stating that the amount could vary day-to-day, as it was based upon the weight of the battery. (See McMaster Affidavit ¶6).  

52. Scheib commented to Plaintiff Dudnikov that he knew Plaintiffs did not get mail delivery to their home address, and asked her where the check should be mailed; in response she gave him a business card with the correct mailing address.

53. The old batteries belonged to the Plaintiffs. At no time did the Plaintiffs relinquish their right to the battery core rebate.
54. In subsequent communications concerning the battery core rebate, Scheib acknowledged that the rebate belonged to the Plaintiffs.  But Scheib never mailed the rebate to the Plaintiffs. Scheib did state in an email that he had mailed the check to the house address although he knew the home address was not a mailing address.

55. In September 2015, Scheib concluded that the rebate was not in the contract, and he terminated all further discussion of the issue. (see attached Exhibit #4)

56.  Defendants received the core rebate in the amount of $560.25, and failed and refused to refund that rebate to Plaintiffs.

WHEREFORE, Plaintiffs pray for the following relief:

1. Entry of Judgment against Defendants, jointly and severally, as follows:


(a) $762.00 for the core rebate,


(b) $400.00 for the cost of the replacement battery which was to replace the loaner battery which Defendant’s fraudulently withheld from Plaintiffs.


(c) $2500.00, which is the estimated devaluation of Plaintiffs’ battery bank resulting from the uneven battery bank condition caused by Defendant’s actions.


(d) For triple damages pursuant to CRS 6-1-113 (2) (a) (iii).


(e)  For attorney’s fees and costs pursuant to CRS 6-1-113 (2) (b).


(f) For such other and further relief as the Court deems appropriate.

Respectfully submitted this ______ day of May 2016.








_________________________









Ed Hartshorn
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