Inre: Robbins, Barbarajrgg £oR ) Case No. 05-40334-EEB
)

Debtor ) Chapter 7

Karen Dudnikov,

Michael Meadors ) RE: Adversarial Proceedings
) # 06-1225-EEB

Vs

Barbara Robbins

Defendant

MOTION TO VACATE DEFAULT AND DEFAULT JUDGMENT

COMES NOW, Barbara A. Rebbins, debtor pro se, and makes motion to this Court to have
the judgment listed herein: namely Park County Combined Court, Case # 01CV120, nullified for
cause. and in support does hereby state and aver:

BACKGROUND INFORMATION

1.  On October 7, 2005, Barbara Robbins, (Debtor) filed a voluntary petition for bankruptcy.
It was assigned case number 05-40334-EEB.

2. On February 2, 2006, Karen Dudnikov and Michael Meadors (Plaintiffs) filed an
adversarial proceeding with a Memorandum in Support. It was assigned case number 06-
1225-EEB.

3. OnMarch 2, 2006, Debtor filed a response to the complamt and a Response to the
memorandum.,

4. This motion to nullify springs from the Plaintiff’s claim that the above captioned judgment
is valid and final and Plaintiff is using said judgment as a means to deny the discharge of
this bankruptcy.

5. This Debtor only received notice of the default judgment after receiving a copy in the
Plaintiff’s package in March, 2006.

6. This Debtor will show that due process was denied to her, and justice cannot be served by
failing to disclose all facts surrounding this case.

FURTHER BACKGROUND INFORMATION - DEFAULT

7. This Debtor, then Plaintiff, (on behalf of her company, and jointly with her ex-husband)
filed complaint against Plaintiff in June, 2001 for breach of contract in County Court in
Park County, Colorado.

8. Plaintiff (then Defendant) responded and transferred the case to District Court in Park
County, Colorado in July, 2001



. Personal reasons (the death of my father) forced this Debtor to spend vast amounts of time
in Pueblo dealing with probate issues and left a great deal of this issue to her ex-husband.
(July-Dec 2001)

10. Notification was received by this Debtor from Plaintiff’s attorney that this Debtor could not

represent a corporate entity, and called for a default judgment. No case was heard.

11. A review of the court docket reveais many hearings between late 2001 and [ate 2002 that
this Debtor (then Plaintiff) never received notice of. Mail service worked, even though I
had moved twice by that date. A default (failure to defend) judgment was placed on my
(former) company.

12. This Debtor received notice of hearing to show cause why the (failure to defend} default
judgment should not be placed on her personally. (March 2003)

13. Hearings were set and vacated several times before February 2004 when this Debtor
received another notice of hearing scheduled for March 1, 2004,

14. This Debtor appeared at the Combined Court in Park County, only to be told that there was
no hearing, again. No mention of a March 19™ date was made, though the Court Clerk did
say that Mr. Johnson (Plaintiff’s atty) would have to send notice of a new hearing date.

15. No scheduling notice was received, because the hearing took place without benefit of
notice.

16. Considering the amount of time and effort that this Debtor (then Plaintiff) spent on

collecting the debt from this Plaintiff (then Defendant), any reasonable person would

believe that it was the intent of this Debtor to attend the hearing.

JURISDICTION

4. This Court has jurisdiction over this adversary proceeding pursuant to 28 U.S.C. ss 157,
1334 and 1409 as well as FRBP 7001, and 11 U.S.C. ss 523. The United States District
Court for the District of Colorado has jurisdiction to hear and decide this matter pursuant to
28 TU.S.C. ss 1334 because this matter arises in and is related to a case filed under title 11,
US.C

5. This Court has subject matter jurisdiction to dismiss this claim as a result of the voluntary
petition to this Court; whereby Debtor — in petitioning for protection from the court —
submitted her financial matters to the discretion of this Court.

6. The claim at bar is a default (failure to defend) judgment; and as such is an interlocutory
order that, alone, determines no rights or remedies. Interlocutory orders are left to the
sound discretion of the court, which retains jurisdiction to modify or reconsider such orders

prior to the entry of a final judgment. (Sumler v. District Court (Colo 1995)) (Battaglia v. Moore, (Colo.
1953))

7. This Honorable Court has the jurisdiction to determine the outcome of this matter A second
court judge may rule on a matter that was previously ruled upon by another judge.. if
sufficient new facts are alleged in the second motion to allow the second judge to enter a
different ruling than that of the first judge, in the same manner that judge could have, had
he been apprised of the new facts. (Jouflas v. Wyatt (Colo App 1982))

8. A successor judge may vacate a default judgment when the original judge would have had
an adequate legal basis to do so. (Sunshine v. Robinson (1969))

DUE PROCESS VIOLATED

7. A default is appropriate as an affirmative relief against a party who has failed to plead or
otherwise defend as provided for (CRCP 55); however, this Debtor did not fail to plead or
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