
 

UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF TEXAS 

Dallas Division  
 
M3Girl Designs, LLC § 
   Plaintiff, § 
 § 
vs. § CIVIL ACTION NO. 3-09cv2390-F 
 § 
Blue Brownies, LLC  § 
Charlotte Liles,  § 
Krista Dudte, and  § 
Robert Dudte § 
 Defendants. § 

 
 

PLAINTIFF’S MOTIONS IN LIMINE  
 

 COMES NOW Plaintiff, M3 Girl Designs (hereafter “M3 Girl”) by and through 

its counsel of record, and files this Motion in Limine before the Voir Dire examination of 

the jury and before any evidence has been presented in this case, and Plaintiff 

respectfully moves the Court to give the following instructions to all parties, and their 

witnesses and attorneys.   

 Instruction Requested:  Plaintiff moves that counsel be instructed not to refer, 
interrogate concerning or allude directly or indirectly in any manner in the presence of 
the jury or the jury panel to any of the following items without first approaching the 
bench out of the presence or hearing of the jury or jury panel and advising the Court and 
Plaintiff’s counsel of any theory of admissibility and obtaining a ruling by the Court on 
such matters out of the presence and hearing of the jury.  
  
 Instruction to Witnesses:  Plaintiff further moves that all counsel advise their 
witnesses of the contents of this Motion so that no witness will inadvertently violate the 
Court’s ruling. 
  
 The matters subject to this Motion are as follows: 

 1.  Any reference to claims of copyright infringement that previously identified in 

original Complaints, but have been withdrawn from the case.  Such assertions of 

infringement are not presently at issue in the controlling pleadings, and therefore, not an 
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issue for the jury to consider.  If there is a Defendant Counterclaim that relates to a 

request for costs and fees associated with that copyright infringement claim (which the 

Plaintiff opposes), that is a cost and fees issue for the Court to decide after the jury trial 

under §505 of the Copyright Act or its other district court taxation of costs or fees 

authority.      

 2.  Any reference to any Internet websites that contain disparaging commentary 

about the Plaintiff, its principals, its counsel, or this Court.  The precise connection 

between the Defendants and the author of a “Tabberone” website is unknown, although 

the Defendants have mentioned to this Court, and used as support for its positions, the 

website located at www.tabberone.com.  This website was originally dedicated to the 

memory of several deceased pets, but it is now dedicated to voicing opposition to entities 

or persons that assert trademark or trade dress rights.  The author of this website has 

provided rather “salty” and “colorful” descriptions of the Plaintiff, its principals, and its 

counsel, and the website author has even provided less than favorable reviews of this 

Court and Orders issued in this case.  For obvious reasons, it may be advisable for the 

jurors to take an additional oath that they will not conduct any independent investigation 

regarding this case on the Internet and to forbid all counsel and witnesses from making 

any reference to the “tabberone” website or its authors. 

 3.  That no mention or reference be made in any form about the originality of the 

Plaintiff’s artwork, which is not an issue relating to the Plaintiff’s trade dress claims.  

That issue is not relevant to the Plaintiff’s trade dress claim, and might only be 

peripherally relevant to the taxation of costs or fees issue described in Item No. 1, supra.   
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 4.  That no mention or reference be made to any offers to the existing Defendants 

regarding a settlement or compromise, or the failure to make any such offers or accept 

such an offer made.   

 5.  Any reference to alleged attorney fees, costs, or expenses incurred by 

Defendants Blue Brownies, or its principals in connection with their legal representation 

in this legal matter or any legal matter involving the present case, or any fee agreement or 

type of representation counsel in this matter has with its client.  

 6.  That Mr. Shannon Shipp, damage expert of the Defendants, not be allowed to 

voice any affirmative opinion regarding his calculation of the Defendants’ damages 

beyond the $16,363 damage amount set forth in his opinion.  The majority of Mr. Shipp’s 

opinion is devoted to criticizing the opinions of the Plaintiff’s damage expert, but he does 

not provide any alternative damage amount that should be assigned to the Defendants for 

their actions, apart from the affirmative opinion regarding the $16,363 damage amount 

shown on p. 5 of his report.  No other damage number should be allowed to be given by 

Mr. Shipp. 

 7.   That Mr. Kim Robertson, marketing expert of the Defendants, not be allowed 

to voice any affirmative opinion regarding secondary meaning, distinctiveness or any 

other trade dress issue.  The entirety of Mr. Robertson’s opinion is devoted to criticizing 

the opinions of the Plaintiff’s marketing and survey expert, but Mr. Robertson did not 

conduct his own survey, conduct his own analysis of distinctiveness, support an opinion 

on lack of distinctiveness, or voice any affirmative opinions regarding the lack of 

secondary meaning, lack of distinctiveness, or any other trade dress issue.  Mr. Robertson 

should not be allowed to voice any such affirmative opinion in this matter.   
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 8.  That Mr. Ted Lee, patent attorney expert for the Defendants, not be allowed to 

voice any opinions or testimony regarding the law or legal standards, which is the 

province of the Court to instruct the jury.  Pages 2-10 of the Mr. Lee’s Expert Report 

include a narrative description of the law, which is not appropriate to provide to the jury.  

The Court should be the only source of the law for the jury, not the Defendants view of 

the law as espoused by the Defendants’ patent attorney expert.   

 9. That Mr. Ted Lee, patent attorney expert of the Defendants, not be 

allowed to voice any affirmative opinion regarding functionality of the Plaintiff’s trade 

dress or other trade dress issue, apart from the singular affirmative opinion he voices with 

respect to the Plaintiff’s patent application.  A significant portion of Mr. Lee’s opinion is 

devoted to criticizing the opinions of the Plaintiff’s experts, Mr. Ross and Ms. Ward, but 

Mr. Lee (apart from the patent application opinions) did not conduct his own research on 

functionality, conduct his own analysis of distinctiveness, support an opinion on lack of 

functionality or lack of distinctiveness, or voice any affirmative opinions regarding the 

lack of secondary meaning, lack of distinctiveness, or any other trade dress issue.  Apart 

from the singular opinion voiced by Mr. Lee with respect to the Plaintiff’s patent 

application, Mr. Lee should not be allowed to voice any other affirmative opinion on 

functionality, distinctiveness, non-protectability or any other trade dress issue raised in 

this matter. 

 10. Any reference or mention that this Motion in Limine has been presented to 

or ruled upon by the Court.  Plaintiff also moves that counsel be instructed not to suggest 

to the jury by argument or otherwise that Plaintiff has sought to exclude from proof any 

matter bearing on the issues in this case or the rights of the parties to this suit. 
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 WHEREFORE, PREMISES CONSIDERED, Plaintiff M3 Girl Designs LLC 

would move the Court to grant this Motion in Limine and restrict counsel and their 

witnesses not to inquire into the matters set forth herein, or into other lines of testimony 

similar thereto until first having taken the matter up with the Court, and that Plaintiff may 

have such other and further relief to which the Court may deem just and proper. 

 

Dated: May 15, 2012    Respectfully submitted,  

/s/ D. Scott Hemingway                             
      D. Scott Hemingway 
      Texas Bar No. 09407880 
      Eugenia S. Hansen 
      Hemingway & Hansen, LLP   
                 1700 Pacific Ave., Suite 4800 
      Dallas, Texas  75201 
      Ph: (214) 292-8301 
      Fax: (214) 739-5209 
      shemingway@hh-iplaw.com 

Attorney for Plaintiff M3 Girl Designs   
 
 

CERTIFICATE OF CONFERENCE 
 

 I hereby certify that a copy of this motion was provided to Mr. Charles Hanor on 

May 15, 2012, and he indicated that the Defendants opposed all the requests for relief. 

       /s/ D. Scott Hemingway  
       D. Scott Hemingway 

 
 

CERTIFICATE OF SERVICE 
  
 Pursuant to the Federal Rules of Civil Procedure, I hereby certify that a true and 
correct copy of the foregoing instrument was served electronic mail (ECF-Filing System) 
on this 15th of May, 2012, upon all counsel of record. 
       
       /s/ D. Scott Hemingway  
       D. Scott Hemingway 
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