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On March 11, 1994, a Petition for Advisory Opinion was received from Davi d
and Leslee Rogath, P.QO Box 7917, Greenw ch, Connecticut 06836.

The issue raised by Petitioners, David and Lesl ee Rogath, is whether they
are considered statutory residents for taxable year 1989, under section
605(b) (1) (B) of the Tax Law, if they changed their donmicile fromNew York State
to Connecticut on July 7, 1989.

Petitioners, husband and wife, were domciled in New York State through
Decenber 31, 1988. During 1988, Petitioners decided to nove their business and
their famly to Connecticut. Petitioners purchased a $6, 000,000 residence in
Connecticut on July 7, 1989 and shortly thereafter they noved i nto the house with
their furnishings and their child.

Once the taxpayers had entered into a contract to purchase the Connecti cut
resi dence, they listed their residence at 40 Fifth Avenue in New York Gty for
sale with real estate brokers. Petitioners listed the apartnent for sale prior
to the purchase of the Connecticut residence, during the summrer of 1989 and in
subsequent years Petitioners aggressively attenpted to sell the apartnent.
Petitioners sold the 40 Fifth Avenue resi dence on August 19, 1993. Although the
apartment remai ned furnished and supplied with tel ephone service and utilities,
this was at the suggestion of the real estate brokers, who advised Petitioners
that this would facilitate the sale of the apartnent.

As a result of the depressed state of the real estate nmarket in the
Nort heast and especially the New York City narket for cooperative apartnents, the
apartrment did not sell during the year 1989. Petitioners established their
busi ness i n Connecticut and changed their voter registrations, driver's |licenses
and car registrations to Connecticut. For the purposes of this opinion it is
presuned that Petitioners changed their domicile to Connecticut on July 7, 1989.

Prior to July 7, 1989, Petitioners spent |ess than 183 days in New York
State. However, between July 7 and Decenber 31, 1989 Petitioners spent
approximately five to six nights at the 40 Fifth Avenue resi dence and a total of
approxi mately 80 days in New York. |In the aggregate, the total nunber of days
Petitioners spent in New York State during 1989 exceeded 183 days.

Section 605(b) of the Tax Law defi nes a resi dent and nonresi dent i ndi vi dua
as follows:

(1) Resident individual. A resident individual neans an individual
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(A) who is domiciledinthis state, unless (i) he maintains no
per manent pl ace of abode in this state, naintains a permanent pl ace
of abode el sewhere, and spends in the aggregate not nore than thirty
days of the taxable year in this state ... or

(B) who is not domiciled in this state but maintains a
per manent place of abode in this state and spends in the aggregate
nore than one hundred ei ghty-three days of the taxable year in this
state ...

(2) Nonresident individual. A nonresident individual neans an
i ndi vidual who is not a resident or a part-year resident.

Section 105.20(e) of the Personal Income Tax Regul ations, defines a
per manent place of abode as a dwelling place pernmanently naintained by the
t axpayer, whether or not owned by such taxpayer, and will generally include a
dwel i ng pl ace owned or | eased by such taxpayer's spouse.

Inthe Matter of Kritzik v Gall man, 41 AD2d 994 (1973), the taxpayers noved
fromNew York to Connecticut on July 27, 1967. The taxpayers tried to establish
that they were statutory residents of New York for the entire year 1967, so that
the distributive share of partnership | osses of the husband cold be taken into
account in conmputing their New York tax liability for the year. The court
rejected the contention, stating that "[w hen petitioners nmoved to Connecti cut
in July, they no | onger nmintained a permanent place of abode in New York. They
could not, therefore, neet the statutory requirenments for residents. (Tax Law,
605, subd. [a], par. [2] of the Tax Law.)" This inplies that had they nai ntai ned
a permanent place of abode for the year in New York and net the other
requi renents of the statute, they coul d have established that they were statutory
residents for the years, despite having changed their domcile during the year.

The Appellate D vision addressed this further in the Matter of Smith v
State Tax Conm 68 AD2d 993, (1979), where it determni ned that the taxpayers, who
had changed their domcile fromNew York to Fl ori da during the year, neverthel ess
were statutory residents since they spent nore than 183 days in New York during
the taxable year and they nmmintained a permanent place of abode in New York
because they were unable to sell their New York residence during the taxable
year. Therein, the taxpayers noved from New York to Florida in July of 1970.
In Septenber 1970, the taxpayer sold a large anount of corporate stock.
Initially, the stock was taxed on the ground that there was no change of domicile
in 1970 and, therefore, the taxpayers were New York residents for the entire
year. After a formal hearing, the State Tax Commission held, on June 24, 1977
that although a change in domicile did occur in July, 1970, the taxpayer were
taxabl e as residents for the entire year under section 605(a)(2) of the Tax Law
since they mai ntai ned a pernanent place of abode in New York for the entire year
and spent nore than 183 days in New York State. The Appel |l ate Division confirned
the assessnent, rejecting the taxpayers' argunent that they only had notice as
to the change of domicile issue and not the i ssue of whether they were residents
under section 605(a)(2) of the Tax Law. The court stated:
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Furthernmore, a fair reading of section 605 (subd [a], par [1])
reveals that if the taxpayer coul d not establish domcile in Florida
they would at least in part have to establish that they did not
mai ntain a "pernmanent place of abode"” in New York and di d not spend
nore that 30 days of the taxable year here. On the other hand, if
domicile was not in issue, then they would have had to show that no
per manent place of abode was nmaintained in this State and no nore
than 183 days of the taxabl e year were spent here (Tax Law, 605,
subd [a], par [2]).

In the Matter of Eli and Beatrice Kornblum Dec Tax App Trib, January 16,
1992, TSB-D-92-(3)1, the Tribunal affirnmed the administrative |aw judge's
determi nation that the petitioners were statutory residents even if a change of
domicile was established. Therein, the petitioners sought to prove that they
changed their domicile from New York to Florida in Cctober 1983. The
admi nistrative |law judge determned that the taxpayers had not established a
change in donicile, but that even if they did change domicile, they naintained
a permanent place of abode in New York State and did not prove that they did not
spend at |east 183 days of the year in New York for the tax years at issue.
Hence, they were properly assessed under section 605(a)(2) of the Tax Law as
statutory residents. The Appellate Division in Kornblumv. Tax Appeal s Tri bunal
194 AD2d 882 affirmed the Tribunal decision stating that the taxpayers continued
to be domiciliaries of New York State for the tax years at issue.

In the Matter of Harold M and Pearl M Veeder, Dec Tax App Trib, January
20, 1994, TSB-D-94-(4)1, the Tribunal affirmed the adm nistrative |aw judge's
determi nation that it was unnecessary to resol ve the question of the petitioner's
domicile because it is clear that, regardless of their domicile, they were
statutory residents of New York State because it was established that petitioners
mai nt ai ned a permanent place of abode within New York State during the years in
i ssue and they did not sustain their burden of showing that they did not spend
nore than 183 days of the taxable year in New York State.

The determination of whether a change of domicile has occurred, is a
question of fact which depends on a variety of individualized circunstances
(Matter of Newconb, 192 NY 238, 250; Kenneth Springer, Adv Op Comm T & F,
February 5, 1993, TSB-A-93(1)lI. Questions of fact are not susceptible of
determ nation in an Advi sory Qpi nion. An Advisory Opinion nmerely sets forth the
applicability of pertinent statutory and regul atory provi sions to "a specific set
of facts" Tax Law, 171. Twenty-fourth; 20 NYCRR 2376.1(a). Therefore, herein,
a determnation cannot be nmade in an Advi sory Qpi nion as to when and/ or whet her
Petitioners changed their domicile from New York to Connecticut during 1989.

However, it is unnecessary to resolve the question of Petitioners' domcile
because regardl ess of their dom cile, they maintained a permanent pl ace of abode
in New York State for the entire taxable year 1989, and they spent in the
aggregate nore than 183 days of the taxable year 1989 in New York State.
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Accordingly, regardless of Petitioners' domicile, for taxable year 1989,
Petitioners are subject to tax as statutory residents of New York State pursuant
to section 605(b)(1) of the Tax Law. Kritzik, supra.; Matter of Smith, supra.;
Matter of Kornblum supra.; and Matter of Veeder, supra.

DATED: July 5, 1994 s/ PAUL B. COBURN

Deputy Director
Taxpayer Services Division

NOTE: The opi ni ons expressed in Advisory Opinions
are limted to the facts set forth therein.



