

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLORADO
KAREN DUDNIKOV 

MICHAEL MEADORS,

                          Plaintiffs,

    v.

CHALK & VERMILION FINE ARTS, INC

     And

SEVENARTS, LTD

                          Defendants.
)
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)

)

)

)

)

)

)
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)

)
Case No. 05-CV-02505-WDM-MEH
PLAINTIFFS’ RESPONSE TO DEFENDANTS’ OBJECTIONS TO RECOMMENDATION OF UNITED STATES MAGISTRATE JUDGE

 
Plaintiffs’ hereby submit their timely Response To Defendants’ Objections To Recommendations  Of United States Magistrate Judge (“Response to Objections”), filed on May 15, 2006.  

BACKGROUND


On December 12, 2005, Plaintiffs filed a Complaint For Declaratory Judgment of Copyright Noninfringement and Injunctive Relief (“Complaint”) against the Defendants.


On February 9, 2006, Defendants filed their Motion To Dismiss Complaint for Lack of Personal Jurisdiction and Improper Venue (“Motion to Dismiss”).


On February 24, 2006, Plaintiffs filed their Response to Motion To Dismiss Complaint for Lack of Personal Jurisdiction and Improper Venue (“Response Motion to Dismiss”).

On March 15, 2006, Defendants filed their Reply Brief In Support of Their Motion To Dismiss Complaint for Lack of Personal Jurisdiction and Improper Venue (“Reply”).


On May 15, 2006, Magistrate Judge Michael E. Hagarty entered his Recommendation On Defendants’ Motion To Dismiss (“Recommendation”).


On May 25, 2006, Defendants filed their Objections To Recommendation of United States Magistrate Judge (“Objections”). 

ERRORS IN DEFENDANTS’ INTRODUCTION

1.  
In the first paragraph of their Introduction, Defendants’ allege:

“Defendants informed eBay of copyright infringement invoked by this sale and, rather than dealing with eBay, Plaintiffs commenced this lawsuit to determine the validity of their own sale.” (emphasis added)


2.
Defendants allude, but offer no supporting evidence, that eBay was the entity with whom the Plaintiffs were to communicate about the take-down of the auction, which is a misrepresentation. Plaintiffs have offered substantial evidence that eBay only acts as an agent of the Verified Rights Owner (“VeRO”) and removes auctions only after receiving notification of claimed infringement (“NOCI”), actually an order to remove an auction, from the VeRO member.1

3.  
In Paragraph #1, page 2, of their Introduction, Defendants’ allege the Court used “impermissible guesswork” while not once identifying this so-called guesswork. 


4.  
In Paragraph #2, page 2, of their Introduction, Defendants’ allege that the underlying action was really based upon the alleged copyright infringement of the Plaintiffs, not the alleged actions taken by the Defendants to protect their copyright. At no time do the Defendants mention that they could have, but did not, years ago taken action against Shamash & Sons, the manufacturer and distributor of the allegedly infringing fabric. And now the Defendants take damaging action against, in their own words, “people who have innocently bought fabric which makes unauthorized use of Erte designs”. (see Complaint Attachment #3).

 The underlying cause of this action is, and always has been, the NOCI which the Defendants issued to eBay, mandating that eBay remove the auction listings, and, under eBay’s policy, lodge a black mark against the record of the seller.

ERRORS IN DEFENDANTS’ FACTS NOT BEFORE MAGISTRATE JUDGE


5.  
In Defendants’ Facts Not Before Magistrate Judge (“Facts Not Before”), Defendants make a number of outrageous statements that defy explanation. The following paragraph references refer to bulleted paragraphs since counsel declined to number them.

6. In Defendants’ Facts Not Before, Paragraph One, Defendants’ state:

“Plaintiffs do not allege the Defendants visited eBay’s website, only that they contacted eBay to terminate an auction on this website.” 



Are the Defendants actually saying they ordered eBay to remove auction listings “without” actually viewing the auctions for content and any allegedly infringing material? If that is the case, from whom did they obtain information concerning the listing and why did they not state such in their Objection? Some facts are to be assumed, such as only an apple-brained moron would terminate auctions for infringement without actually looking at the auction to determine if there were infringement. Since the defendants do not admit to being morons, Plaintiffs must conclude this statement is designed to divert attention from the real facts of the issue. Even a cursory examination of the listing would have informed Defendant’s that the Plaintiffs were located in Colorado. 


7.  
In Defendants’ Facts Not Before, Paragraph Two, they refer to the Magistrate Judge’s “independent research” as though it were a dirty word., while not citing anything prohibiting independent research. The alleged “independent research’ was nothing more than what would have been reasonably expected of the Defendants, looking at the auction listings, the links, and any information readily and easily available, before taking injurious action, to determine if any action should be taken.   


8.
In Defendants’ Facts Not Before, Paragraph Three, Defendants allege:

“Nowhere have Plaintiffs or anyone else alleged that a “black mark” or any other type of penalty or repercussion was actually entered by eBay due to Defendants’ NOCI” (emphasis in original)


This is a blatant lie. Plaintiffs have offered substantial evidence contradicting this in their complaint and subsequent filings.  


9.  
In Defendants’ Facts Not Before, Paragraph Three, they refer to the Magistrate Judge’s “independent research” again concerning the Plaintiffs being “power sellers” on eBay. A fact readily available at the top of each auction listing, but having no relevance on the Objection other than to again allow the Defendants repeatedly document an unsupported allegation against the magistrate judge and attempt to misdirect  the attention of the Court. 


10.  
Defendants’ Facts Not Before, Paragraph Four, makes no sense, much like the entire Objection.


11.  
In Defendants’ Facts Not Before, Paragraph Five, the distortions and misrepresentations are taken to a ridiculous level. Defendants are trying to assert they did not know Plaintiffs were in Colorado. The auction listings terminated by Defendants, as well as the other 1300 auction listing currently on eBay by the Plaintiffs, plainly and readily show, at least three times, that COLORADO, not Podunk, is the business base of the Plaintiffs. If, as the defendants would like to have the Court believe, the Defendants terminated the eBay auctions without taking the minimal time to ascertain basic information about the listings (they claim they didn’t look at them?), that is a careless disregard for the rights of others and subjects them to jurisdiction in Colorado because of their abject stupidity, if nothing else. Considering that “knowledge” of the location of the Plaintiffs’ business would be an issue in jurisdiction, it seems perhaps Defendants’ counsel was remiss in not having them include those statements in their first set of affidavits instead of a later attempt at CYA.


Plaintiffs do not “allege”, they state, as do the Defendants, that the NOCI was sent to eBay, in California. eBay was acting as an agent of the Defendants once the NOCI was received.

12. Defendants’ Facts Not Before, Paragraph Six, states:

“Plaintiffs have not alleged that Defendants actually knew of any repercussions that may result from the NOCI, other than the takedown of a single fabric sale”.


Another blatant lie.


13.  
Defendants’ Facts Not Before, Paragraph Seven, states:

“Nor have Plaintiffs alleged that Defendants actually knew that eBay supposedly maintains some kind of record of infringers, or that repeat infringers would be suspended from eBay.”

ERRORS IN DEFENDANTS’ ADDITIONAL FACTS


14.  
In their “Additional Facts” bullet points 1 and 2, Defendants refer to the Second Affidavit of Eric Danneman and the Second Affidavit of George Raymond Perman. Plaintiffs object to these affidavits as they contain hearsay evidence being elevated to “personal knowledge”. Since the NOCI sent to eBay, and subsequent communications from Chalk & Vermilion were by Eva Rogath, an affidavit from her would have been more appropriate than that of Eric Dannemann. Even if Eric Danneman and Ray Perman personally questioned EVERY employee of Chalk & Vermilion, which we seriously doubt, their statements are still inadmissible as hearsay. They should submit an affidavit from EVERY employee of each company before making the statement (three times) “no one from Sevenarts or C&V”. 


15.  
In their “Additional Facts” bullet point 3, Defendants make the claim the NOCI “was not submitted with the knowledge or the intent that eBay would impose any penalty upon Plaintiffs beyond the sale of the fabric specifically referenced…”.

If this is really the case, which Plaintiffs seriously doubt, 


16.  
In their “Additional Facts” bullet point 4, make the confusing reference that “All dealings with eBay are governed by California Law”, with a footnote to see the eBay User Agreement. No other reference is made to this. What was the purpose? 

ERRORS IN DEFENDANTS’ ARGUMENT


17.  
Plaintiffs did not have to establish that the Defendants purposefully availed themselves of the privilege of doing business in Colorado, as alleged in paragraph one on page 7, but rather that the actions of the Defendants were specifically aimed at residents of Colorado which then shows that the Defendants purposefully availed themselves of the privilege of doing business in Colorado. 


18.
Plaintiffs have repeatedly stated, and still maintain, this action is to remove the “black mark”  from their eBay selling record, caused by the NOCI submitted by the Defendants to eBay, who, acting as an agent of the Defendants through the VeRO program, was required to terminated the reported auctions upon receiving the NOCI. 


19.  
In Defendants’ Arguments, ¶1, Defendants cite “…there must be ‘some act by which the defendant purposefully avails itself of conducting activities within the forum State…’”, followed by their assertion “the focus should be on Defendants’ conduct” (emphasis in original) followed by “Defendants’ conduct in this case amounts to sending a NOCI to eBay in California to protect its Erte copyright, which was being infringed by…Plaintiffs”. As the Plaintiffs have stated, eBay, upon receipt of the NOCI, was obligated to remove the reported auctions under the Digital Millennium Copyright Act (“DMCA”) to avoid any liability, and since the termination of the auctions was solely based upon the NOCI, the focus here is on the conduct of the Defendants.


20.  
The Defendants sell high-end artwork and sculpture that retail in the thousands and ten thousands of dollars. Yet they would have this Court believe, through their filings and their obviously self-serving and questionable affidavits, that they are unsophisticated and inexperienced businesspeople who would not take the time to consider the consequences of their actions, and would have their unsophisticated and inexperienced employees rampage about taking potentially devastating actions against small businesses, without taking the merest of precautions? They are not in the business of selling hot dogs; they sell caviar. This is a business that does not readily tolerate stupidity. 


21.  
The Defendants repeatedly contend their action of sending the NOCI to eBay was merely protecting their Erte copyright, while pointedly failing to inform this Court that these same Defendants declined to take any action, other than a telephone call in 2003, against Shamash & Sons, the manufacturers and distributors of the fabrics in question, and thereby left the fabrics in the marketplace for people to “innocently” (their words) buy the fabric, making it possible for the Defendants to then take potentially devastating actions against these “innocent” purchasers. At the minimum, had they a legitimate copyright claim with which to prosecute, they could have demanded the “offending fabric” be recalled, thereby minimizing any potential future problems, and demanded expenses and damages from Shamash & Sons. These same Defendants, who are now proclaiming that the images on the fabrics were infringing, declined to take actions at least three years ago, that would have effectively eliminated the “problem”. Why? Did they not feel strongly enough to pursue the claims of infringement in federal court or were they unwilling to take on a large company with lawyers who might fight back, preferring instead to attack small businesses “innocently” selling the fabrics on eBay, fabrics they voluntarily left in the marketplace?


22.  
On Page 7, paragraph 3, Defendants cite Bell Helicopter Textron (which in turn quotes Hanson v. Denckla, 357 U.S. 235, 253 (1953), but they omit the fact that in Hanson the Supreme Court was dealing with jurisdiction of a nonresident defendant where the “action involves the validity of an agreement that was entered without any connection with the forum State”, Id, at 235, 252. That was followed by: 

“The unilateral activity of those who claim some relationship with a nonresident defendant cannot satisfy the requirement of contact with the forum State. The application of that rule will vary with the quality and nature of the defendant's activity, but it is essential in each case that there be some act by which the defendant purposefully avails itself of the privilege of conducting activities within the forum State, thus invoking the benefits and protections of its laws. International Shoe Co. v. Washington, 326 U.S. 310, 319 .”


Id, at 235, 253. 


Again, this was dealing with a cause of action not related to the contact that was being claimed as a basis for jurisdiction. That is not the case here.


23.  
On page 8, paragraph two, Defendants again make absurd statements in their feeble attempt to undermine the Recommendation. They claim the Recommendation notes that the “Plaintiffs’ products (not the Plaintiffs) are located in Colorado” (emphasis in original), “indications from Plaintiffs’ website (not eBay) that they (Plaintiffs) are located in Colorado“(emphasis in original), and “Plaintiffs contentions that they ‘potentially’ could receive ‘black marks’ from eBay.” 


A.  
The contention that the “Plaintiffs’ products (not the Plaintiffs) are located in Colorado” is a waste of the Court’s time and consideration. It is a feeble grasp at anything to confuse the issues and justify this pathetic verbiage. Barring information supporting this contention, no reasonable person would assume the products and the persons selling the products were not in the same location. 


B.  
As stated in ¶11 above, the eBay auctions plainly state THREE times that the Plaintiffs are in Hartsel Colorado. If the Defendants are so unknowledgeable, as they claim to this Court, of what is contained in an eBay auction listing, perhaps they should have taken the FEW minutes required to familiarize themselves with the auctions, the contents of the auctions, and the possible consequences of the actions they contemplated. It is beyond all reason to believe that business people of this caliber would not project and anticipate the possible results of potentially damaging actions, especially considering the considerable amount of information available to them on the eBay website (had they taken the time to research the issue) and the information provided to them when they enrolled in the VeRO program. The failure of the Defendants to inquire, or to research, as they claim or appear to claim, the consequences of their actions do not relieve them of the responsibility of those actions.  


C.  
The Plaintiffs “contentions” are regularly dismissed by the Defendants despite the fact these “contentions” are supported by documents submitted as evidence and unchallenged by the Defendants. Yet, the Defendants would demand that the Court absolutely accept every statement made by the Defendants while the only evidence submitted by them are the self-serving and somewhat questionable affidavits. The remark “Plaintiffs’ contentions that they ‘potentially’ could receive ‘black marks’ from eBay’ is unfounded and a distortion of fact. Plaintiffs have submitted documents supporting this, and other factual statements, while Defendants ramble on about how these statements, and the many accompanying documents, are not true and not offering a single shred of evidence with which to contradict the submissions made by the Plaintiffs. The Defendants are long on words and short on evidence.   


D.  
In the footnote on Page 8, Defendants allege “the Recommendation affords a high level of deference to Plaintiffs’ allegations because Plaintiffs are pro se,…” while not offering a single iota of evidence to support this allegation and ignoring the fact that the Recommendation only made ONE reference to the Plaintiffs being pro se, stating in the footnote on page 1, “The Court construes Plaintiffs’ pro se pleadings liberally” citing Letbetter v. City of Topeka, Kansas, 318 F.3d 1183, 1187(10th Cir 2003). 


What the Defendants fail to cite is “All well-pleaded factual allegations must be taken as true and viewed in the light most favorable to the non-moving party”, see Nelson v. State Farm Mut. Auto. Ins. Co., 419 F.3d 1117, 1119 (10th Cir 2995).  No where, in either the Defendants’ Motion To Dismiss or in Defendants’ Reply, did the Defendants challenge allegations made by the Plaintiffs, did Defendants challenge any of the evidence offered supporting the allegations made, or did Defendants offer any proof of their own to contradict submissions of Plaintiffs. In that light, the Court was correct in accepting the Plaintiffs well-pled, and factually supported, allegations as true, not because the Plaintiffs are pro se, but because they were well-pled, factually supported, the non-moving party, and were unchallenged by the Defendants.  


24.  
Defendants cite five “reasons” where the Recommendation invites error: 


A.  
First: “the unilateral activity of another party ‘is not an appropriate consideration when determining whether a defendant has sufficient contacts with a forum State to justify an assertion of jurisdiction”, page 9 paragraph 1, where this citation involved a case where the underlying cause of action was not because of the contact. That is not the situation in this case. 


B.  
Second: Defendants state in page 9 paragraph 2, “Nothing in the record supports the notion that eBay considers a NOCI takedown to be a ‘black mark’, other that than plaintiffs’ bald allegation that NOCI takedown (sic) ‘could’ result in a black mark.” Not only are the snide quotes offensive and unsupported by anything submitted by the Defendants, they are deliberate lies and distortions.   


C.  
Third: Defendants falsely claim that “nowhere” in Plaintiffs’ internet statements, “do Plaintiffs actually state that they are in Colorado.” This is a another blatant lie. 


D.  
Fourth: Defendants claim that jurisdiction cannot be established through dealings with eBay without a showing that ‘the traditional eBay auction procedure was altered or circumvented in any manner,’” citing Action Tapes, Inc., v. Elbert, Id at *5, submitted as Exhibit E of Objections. Defendants would have the Court accept that a traditional eBay auction includes being terminated for intellectual property infringement out of the millions of auctions running on eBay at any given moment (not including eBay Motors, the eBay Stores and eBay Express). However, a traditional eBay auction cannot be simply terminated by anyone, it must be by a pre-registered entity who then informs eBay, under penalty of perjury, that the auction item is alleged to be infringing. That is NOT traditional, regardless of the claims of the Defendants.


The Defendants did not “comply” with the eBay VeRO program, as claimed (compliance infers some sort of obligation), rather they “joined” the eBay VeRO Program to avail themselves of the ability to terminate what the Defendants considered to be “offending” auctions. The “compliance” claimed by the Defendants with the eBay procedures in imaginary does not relieve the Defendants the responsibility of their actions. Contrary to what the Defendants would have this Court believe, eBay simply follows orders from the VeRO members, which means they remove listings upon receiving the NOCI which is voluntarily submitted to eBay by the VeRO member.


The eBay VeRO Program is in no means “traditional”. It is an extraordinary means of compliance set up by eBay to avoid liability under the DMCA and other laws governing trademarks and patents.


E.  
Fifth: Defendants appear to claim that the simple act of filing “sworn statements”, as noted these statements are obviously self-serving and suspicious, prevents the Court from making any conclusions contrary to these statements. Then what exactly is the purpose of a court? To read self-serving and unsupported affidavits and decide? Or is it to consider all of the information presented and then make an informed decision based upon fact and the law? The Defendants believe the former over the later.   


F.  
Sixth: Defendants chastise the Court for “imputing knowledge upon the Defendants” while ignoring the simplistic and unbelievable nature and content of the “sworn statements”. For the argument of the Defendants to prevail, the Court would have to accept the  theory that any company could claim to be willfully blind, because as long as they don’t know where someone is located (someone that they are attacking), then they cannot be subject to jurisdiction in that state.  


25.  
The underlying action of this lawsuit is the NOCI. Defendants claim it is the sale of the alleged infringing fabrics but the actions of the Defendants belie their statements. In 2003, Defendants were terminating other eBay auctions for the same alleged activity. Upon information and belief, in 2003, Defendants also contacted Shamash & Sons, the manufacturers and distributors of the alleged infringing fabrics. Upon information and belief, no actions against any of these companies or individuals was undertaken by the Defendants, in 2003, or since. It would have been a simple matter to take Shamash & Sons into federal court and get injunctive relief, or have them sign a consent order recalling the fabric. Rather, Defendants prefer to hid behind eBay and terminate auctions, hoping no one will hold them to account.


Plaintiffs repeatedly attempted to avoid court, agreeing to not sell the alleged fabrics, if the Defendants would withdraw the NOCI.


26.  
As is their wont, Defendants misstate Wise v. Lindamood, 89 F. Supp.2d 1187, 1191, (D. Colo 1999) where they quote, “’The dispute in this case results from the alleged tortious conduct of the plaintiff’ in infringing on the copyright.” (emphasis added by Defendants) (page 12 paragraph one). 


What they neglected to include in the quote from Wise was the sentence immediately following that stated, “It does not result from the two cease and desist letters.”. Chief Judge Lewis J. Babcock was rejecting the argument by the plaintiffs that the cause of action in Wise was the two cease and desist letters, however ultimately upholding the Court had jurisdiction over the defendant on other grounds. The source of the dispute here did not alter jurisdiction.

27.  
In quoting Red Wing Shoe Co. v. Hockerson-Halberstadt,Inc 148 F.3d 1355, 1360 (Fed Cir 1998), Defendants state, again take the wording out of context, “the Recommendation did, ‘ignores the essential fact that in a declaratory judgment action, the [copyright holder] is, after all, the defendant.’” (page 12 paragraph 1).


The full quote from Red Wing Shoe is:

“On the other hand, this mode of analysis overlooks the genuine purpose of declaratory judgment actions. In the event a patentee casts its net of cease-and-desist letters too widely and entangles some non-infringing products, a plaintiff may have little recourse other than a declaratory judgment action to disentangle its non-infringing business. In those instances, the cease-and-desist letters are the cause of the entanglement and at least partially give rise to the plaintiff's action. In sum, the mirror-image analysis does not account for the legitimate use of a declaratory judgment action as a disentanglement tool. Thus, it ignores the essential fact that in a declaratory judgment action, the patentee is, after all, the defendant.”


Id at 1355, 1350.


The Court here is recognizing that “a plaintiff may have little recourse other than a declaratory judgment action to disentangle its non-infringing business” when assaulted by a party claiming infringement. 


A declaratory action need not state anyone has committed a tort nor does it require a party seek damages as part of the action. Indeed, it is the understanding of the Plaintiffs that a claim not seeking damages is more quickly resolved and resolution is the primary concern of the Plaintiffs. 


The claim arises from the actions taken by the Defendants to harm the livelihood and business of the Plaintiffs.


28.  
The claim that SevenArts (sic) is a “British company that would have to travel to a foreign country and subject itself to foreign laws” is a fabrication at best.


A.  
George Raymond Perman (“Perman”) does not state in either of his affidavits that he is presently a British citizen. Plaintiffs acknowledge that at one time he was (1992).


B.  
In March 2004, Perman bought a home in West Palm Beach, Florida, for $725,000. This home is located at 8886 Wendy Lane, zip 33411.


C.  
Sevenarts, Limited, is registered with the State of Florida as a foreign corporation with its principle address being 9 East 40th Street, 6th Floor, New York, NY 10016. The Florida registration shows Perman as the President of Sevenarts, Limited.


D.  
Sevenarts, Limited, is registered in the State of New York as a DOMESTIC BUSINESS CORPORATION, showing Perman as the Chairman or Chief Executive Officer, with the business located at 9 East 40th Street, 6th Floor, New York, NY 10016.  


E.  
Sevenarts Limited is registered as an incorporated company in the United Kingdom, 1953, showing Perman as a director. The listing however shows NO OVERSEAS AFFILIATIONS.


F.  
The first affidavit of Perman was signed on February 6, 2006, in Palm Beach County, Florida. The second affidavit of Perman was signed on May 24, 2006, in Naples County, Florida. The emails received by Plaintiffs from Perman in December 2005, originated from the United States, based upon above, most likely Florida.


G.  
Based upon the considerable time spent in the United States, and the expensive home purchased in West Palm Beach, Perman is either now an American citizen or a resident alien for tax purposes.


H.  
Since Sevenarts, Limited in the United Kingdom shows NO overseas affiliations, and Sevenarts Limited in New York is registered as a Domestic Business Corporation, not a foreign entity, it is reasonable to extrapolate that Sevenarts Limited in New York, which lists Perman as President, is the Sevenarts Limited with whom the Plaintiffs have been dealing, and therefore is not a foreign corporation as claimed, and unproven, by the Defendants. Considering Perman lives in the US and spends considerable time in Florida, travelling to Colorado would not present a burden.


29.  
Colorado has an interest in resolving this issue and it is that of protecting the citizens of Colorado from unwarranted attacks.


30.  
Defendants claim a counter notice filed with eBay was a relief available before taking court action. “It is undisputed, however, that Plaintiffs chose to forego this remedy and instead file this lawsuit.”  This is a blatant lie.


Additionally, a counter notice would not have allowed to auction to proceed, as incorrectly claimed by the Defendants. A counter notice alerts the VeRO member the seller is challenging the take-down. It does not restore the auction not does it remove any black-marks against the seller’s record.  


31.  
Defendants claim they “have done nothing more than inform a California internet auction service of their copyrights” (page 15 paragraph three). 

ADDITIONAL FACTS TO BE BROUGHT BEFORE COURT


32.  
No where have the Defendants argued that they have never ordered eBay to before terminate auctions or that this was their first encounter with a seller that had complained about them terminating auctions.


33.  
If, as the Defendants claim, they terminated the auctions without reading ANY of the auction listing, then exactly upon what did they base their decision to terminate the auction, from whom did they obtain this information, and why didn’t they state this in the Opposition? Because their explanation would sound more ridiculous than their claim they did not look at ANY of the listings.


34.  
Defendants raise peripheral issues, such as “they never looked at the listings”,  
DATED this ____ day of May, 2006
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